Tap chi Khoa hoc va Céng nghé - Truwdng Pai hoc Binh Duwong — Tap 5, sb 2/2022
Journal of Science and Technology — Binh Duong University — Vol.5, No.2/2022
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Tém tit: Hién nay, tinh hinh thanh lap, tham gia cac nhom t6i pham & Vét Nam ngay cang
gia ting vé sb luong va c6 dién bién phirc tap, gdy ra nhidu hdu qua nghiém trong dén an
ninh x4 hoi va kinh té, dic biét cac nhom toi pham con lién kétra ngoai lanh thé. Cong udc
lién hop qudc chdng toi pham c6 t6 chirc xuyén qudc gia c6 quy dinh vé viéc toi pham hoa
hanh vi thanh 1ap, tham gia nhom tdi pham c6 t6 chire theo hai hudng bt budc hodc tuy
nghi, tiy thudc vao diéu kién kinh té, chinh tri ciing nhu truyén thng lap phap ciia mdi
qudc gia. Trong quy dinh phap lut hinh sy Viét Nam, BLHS 2015 dé c6 quy dinh vé hanh
vi thanh 1ap, tham gia nhom tdi pham tai Diéu 14 1a mot trong cac hanh vi cta giai doan
chuén bi pham t6i, déng thoi quy dinh hanh vi tham gia nhém ti pham trong cac toi cu thé
tai Didu 109, Diéu 113, Diéu 299. Tuy nhién, BLHS 2015 van chua c6 quy dinh cu thé vé
hanh vi thanh lap, tham gia nhom toi pham c6 t6 chirc. Chinh vi véy, viéc bd sung quy dinh
nay trén co s& quy dinh ctia Cong udce 1a diéu vo cing can thiét.

Tiwr khéa: hanh vi thanh 1ap nhoém t6i pham; hanh vi tham gia nhém tdi pham; B9 luat hinh
sw 2015; Cong ude chdng toi pham c6 t6 chirc xuyén qudc gia.

Abstract: Currently, the situation of establishment and participation of criminal groups in
Vietnam is increasing in number and has complicated happenings, causing serious
consequences to social and economic security, especially criminal groups are also linked
outside the territory. The United Nations Convention against Transnational Organized
Crime provides for the criminalization of acts of establishing and joining organized crime
groups in two mandatory or optional directions, depending on economic conditions.
international, political and legislative traditions of each country. In Vietnam's criminal law,
the 2015 Penal Code provides for the establishment and participation of criminal groups in
Article 14, which is one of the acts in the stage of preparation for crimes, as well as the acts
join criminal groups in specific crimes in Article 109, Article 113, Article 299. However,
the Penal Code 2015 does not have specific provisions on acts of establishing and joining
organized crime groups. Therefore, the addition of this provision on the basis of the
provisions of the Convention is extremely necessary.

Keywords: act of establishing criminal groups; act of joining criminal groups; Criminal
Code 2015; Convention against transnational organized crime.

41



Hanh vi thanh 1ap, tham gia nhém t6i pham trong b luat hinh sy nam 2015 — So sanh
véi Cong wéc chéng tdi pham co t chire xuyén qudc gia va mot sé kién nghi

1. Hanh vi thanh lap, tham gia nhém
toi pham theo quy dinh ciia Cong wéc
chf')ng toi pham c6 t6 chirc xuyén quéc
gia

Cong ude cua Lién hop qudc vé chdng
t61 pham c6 td chirc xuyén qudc gia (sau
day viét tat 1a CTOC) duoc ban hanh boi
Nghi quyét A/RES/55/25 ngay
15/11/2000 tai phién hop tha 55 ctia Dai
hoi dong Lién hop quéc. Cong udc
chinh thic ¢6 hiéu luc ngay 29/9/2003
[1]. Viét Nam d4 phé chuan CTOC theo
Quyét dinh sb 2549/2011/QD-CTN,
theo d6 CTOC c6 hiéu luc dbi véi Viét
Nam dé tir ngay 08 thang 6 nam 2012.

Trong quy dinh cia CTOC khong st
dung thuat ngtt “hanh vi thanh 1ap, tham
gia nhom to1 pham”, CTOC ciling khong
c6 diéu luat cu thé dinh nghia thé nao 1a
hanh vi thanh 1ap, tham gia nhom téi
pham. Tuy nhién, chung ta c6 thé tim
hiéu théng qua quy dinh tai Diéu 5 —
Hinh sy hoéa viéc tham gia vao mdt
nhém td1 pham cé td chirc. Theo do,
hanh vi thanh 1ap, tham gia nhom téi
pham c6 to chtc s& gdm cac hanh vi
nhu:

Mot la, hanh vi théa thuan véi mot
hodc nhiéu nguoi dé thuc hién mot toi
pham nghiém trong dé dat duoc loi ich
tai chinh hay loi ich vat chat khac va lién
quan dén mot hanh vi do mét thanh vién
thuc hién dé thuc hién thoa thuin hodc
lién quan dén mot nhom toi pham c6 td
chtrc, néu phap luat trong nuéc quy dinh
nhu vay [2]. Pay chinh la hanh vi thanh
1ap nhom to1 pham co td churc.

Hai la, hanh vi cia mt ngudi nhan
thirc duoc hodc muc dich va hanh vi
pham t01 néi chung cia mdt nhom toi
pham co6 td chirc hodc y dinh pham td1
ctia nhom dé nhung van déng vai tro
tich cyc trong: nhitng hoat dong tdi
pham ctia nhém toi1 pham co td chuce d6
hodc nhiing hoat dong khdc ctia nhom
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t6i pham c6 t6 chirc d6 v6i nhan thirc
rang viéc tham gia cua ho s& déng gop
vao viéc dat dugc muc dich pham to1 noi
trén. Pay chinh 1a hanh vi tham gia
nhém to1 pham co td chure.

Trong hanh vi nay, nguoi ¢6 hanh vi
phai nhan thirc dugc muc dich va hanh
vi pham t01 hodc y dinh pham ti ctia
nhém tdi pham c6 t6 chirc nhung van
dong vai tro tich cuc trong cac hoat
dong pham toi va nhiing hoat dong khac
ctia nhom. Pdi v6i hanh vi tham gia vao
cac hoat dong khéac ciia nhom td1 pham
¢6 t6 chirc con phai thoa mén yéu t6 chu
quan 13 nguoi pham toi biét ring su
tham gia ctia minh s& gop phan dat duoc
muc dich pham t0i1 cia nhém. Ngoai ra,
quy dinh “cdc hoat dong khac” trong
CTOC c6 thé hiéu 1a nhitng hanh vi ¢6
thé cdu thanh hodc khong céu thanh toi
pham nhung trong bat ky trudng hop
ndo ciing ¢ chirc nang hd tro cho cac
hoat dong pham t0i cua nhom toi pham
¢4 t chue, vi du nhu hoat dong cung
cép dia diém cho nhom toi pham huén
luyén cac thanh vién mdi trong viéc
thuc hién td1 pham [3].

Bén canh do, tai khoan 1 (b) Diéu 5
CTOC quy dinh céc qudc gia thanh vién
c6 nghia vu t61 pham hoda ddi voi “hanh
vi t6 chirc, chi dao, hd tro, xui giuc, tao
diéu kién hodc tu van cho viéc thuc hién
mot t01 pham nghiém trong ciia nhom
to1 pham co td chirc”. Nhu vay, CTOC
dit ra trach nhiém hinh sy ddi véi nhirng
ngudi co6 hanh vi xui giuc, hd trg cho
nhom t6i pham c6 to chire, dic biét 1a
dbi v6i nhitng ngudi dimg dau co vai tro
t6 chirc nhung lai khéng tham gia truc
tiép viéc thuc hién téi pham. Nhirng
nguoi ndy mac du khong tham gia truc
tiép vao viéc thyuc hién to1 pham nhung
“dong vai trd chi dao, lién két nhiing
nguoi truc tiép thyc hién td1 pham, muc
do lién két giira nhitng nguoi thuc hién
toi pham la chat ché hay léng 1éo, hau
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qua cua td1 nghiém trong hay dac biét
nghiém trong phu thudc rat 1én vao hanh
vi ctia nhitng ngudi to chire, chi dao, xi
giuc”. Mac du hanh vi nay dugc CTOC
quy dinh trong vi¢c t0i pham hoa hanh
vi tham gia nhom t6i pham cé td chir,
tuy nhién xét vé ban chat, day 1a nhiing
hanh vi c6 tac dong trong viéc “thanh
1ap nhém toi pham c6 t6 chirc” [4].

Tir viée phan tich khai niém, co thé
rit ra mot s6 ddc diém ctia hanh vi thanh
1ap, tham gia nhom tdi pham co t chirc
cia CTOC nhu sau:

Thi nhat, hanh vi thanh 1ap, tham gia
nhém to1 pham la mot trong cac hanh vi
bét budc phai t6i pham hoéa trong phap
luat cac qubc gia thanh vién theo yéu
cau ctia CTOC. Xuét phat tir muc dich
ciia Cong ude 1a “thic day hop tac dé
ngin ngira va chdng toi pham c6 t6 chirc
xuyén qudc gia mot cach hiéu qua hon”.
Cong udc khang dinh trong qua trinh
thuc hién cac diéu khoan cia CTOC,
cac qudc gia thanh vién thuc hién céac
nguyén tic ctia minh phu hop véi
nguyén tic binh dang vé chi quyén va
toan ven lanh thd quéc gia, khong can
thiép vao cong viéc ndi bd cua qudc gia
khac, khong dugc thyc hién quyén tai
phan hoac tién hanh cac hoat dong trén
lanh tho cac qudc gia khéc trai véi quy
dinh cua phap luat quéc gia d6 [5], vi
vy CTOC quy dinh nhitng hanh vi bat
budc cac qudc gia thanh vién phai toi
pham hoa dé co su thong nhit vé khung
phap 1y, trong d6 c6 hanh vi thanh 1ap,
tham gia vao nhom toi pham c6 t6 chic.

V& mb hinh, Diéu 5 (1)(a) dua ra hai
Ira chon: Piéu 5(1)(a)(i) phan anh luat
cua cac quéc gia quy dinh vé ti thong
dong, Dleu 5(1)(a)(i1) phan anh luat cua
cac qudc gia quy dinh vé lién két toi
pham. Tuy thudc vao bdi canh lich str,
chinh tri va truyén théng phap lyma céc
nudc da &p dung to1 pham hoa hanh vi
nay khac nhau. Viéc t0i pham hoa hanh

vi tham gia vao nhom toi pham c6 to
chtc hi¢n nay duogc thuc hi¢n theo hai
cach: Cac qudc gia thong ludt quy dinh
du muu ddng pham, trong khi cac nudce
dan luat da quy dinh t0i pham tham gia
vao cac td churc toi pham [6].

Bén canh d6, Diéu 5(1)(b) cua CTOC
cling bat budc cac qubc gia thanh vién
phai t01 pham hoéa “hanh vi td chuc, chi
dao, hd tro, khuyén khich, tao diéu kién
hodc xui giuc viéc thuc hién toi pham
nghiém trong lién quan dén nhom toi
pham c6 t6 chuc”. Nhu véy, nhiing
nguoi gitip dd hodc tao nhitng diéu kién
cho cac nhoém td1 pham cé td chuc thuc
hién nhitng t6i pham nghiém trong bang
nhitng cach khac nhau phai ganh chiu
trach nhi¢m hinh sy.Tuy nhién, can luu
¥ 1a CTOC chi bat budc téi pham hoa
d6i v6i hanh vi chi dao, to chirc viée
thuc hién t01 pham cua nhém tdi pham
¢6 td chuc néu toi pham ma nhom thuc
hién la td1 nghiém trong, nghia la
“nhig t6i pham c6 thé bi trimg phat boi
hinh phat ti ¢6 thoi han it nht bén nim
hodc hinh phat khac ning hon” (diém
(b) Biéu 5 CTOC) [7].

Thir hai, hanh vi thanh 13p, tham gia
nhom t6i pham khong bét budc phai co
tinh chat xuyén quéc gia va lién quan
dén nhom toi pham co to chue.

CTOC khong budc cac quoc gia phai
t01 pham hoa cac yéu to vé “ban chat
xuyén qudc gia” hay vé “su lién quan
ctia mdt nhom td1i pham co t6 chtre”. Noi
cach khac, khi t0i pham hoa hanh vi
thanh 1ap, tham gia nhom t61 pham co6 t6
chuc, cac yéu t6 “xuyén qudc gia” va
“lién quan den nhoém t6i pham co t6
chte” khong can thiét phai dugc quy
dinh 1a yéu t6 cau thanh t0i nay [8].

Tuy nhién, trong thuc té “t6i pham
xuyén quoc gia la to1 pham thyuc sy hoac
c6 kha nang anh hudng vuot bién gioi
qudc gia, nhitng toi pham nay khong chi
xam pham loi ich qudc gia ma con xdm
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pham nhimng loi ich cua cong ddng quoc

t€” [9]. Vi vay nhu cau phdi hop va can
c6 sutwong dong trong luat phap cua cac
qudc gia dé dau tranh voi loai toi pham
nay 13 v6 cing can thiét. Bén canh do,
muc dich co ban cua CTOC la hudng
dén su hop tac cua cac qudc gia trén thé
gi6i nham d4u tranh voi toi pham c6 to
chtrc xuyén qubc gia co hiéu qua hon.
Vi vay, nhitng hanh vi can thiét phai toi
pham hoa theo CTOC, trong d6 ¢6 hanh
vi thanh 1ap, tham gia nhom to1 pham co
td chire, khong nén dugc nhin nhan mét
cach don thuan 1a nhitng hanh vi doc
1ap, ma nén dugc xem xét nhu nhirng
hanh vi ndm trong chudi cac hanh vi hd
trg cho cac t6i pham nhu budn ban
nguoi hay dua nguoi di cu trai phép
duoc quy dinh trong cac Nghi dinh thu
[10].

Thir ba, 15i ctia nguoi thyc hién hanh
vi thanh 1ap, tham gia nhom to1 pham co
t6 chuc 14 16i ¢4 y.

Nguoi thuc hién hanh vi thanh lap,
tham gia nhom toi pham c6 to chirc s&
nhan thirc dugc muc dich pham t6i ctia
nhém va viéc tham gia cia ho sé dong
g6p vao viéc dat dugc muc dich pham
t6i ctia nhom tdi pham c6 td chirc. Hanh
vi thanh 18p, tham gia nhém t4i pham c6
t6 chtrc déu xuat phat tir ¥ chi cha quan
cua nguoi thuc hién, nhan thirc duoc sy
nguy hiém cua viéc thanh 1ap, tham gia
vao nhém toi pham c6 to chirc, nhung
van thue hién dé dong gop cong stic cua
minh nham dat duoc nhirng gia tri loi
ich tai chinh hodc loi ich vat chat khac.
Theo tai liéu huéng dan cia UNODC,
yéu tb tinh than 14 vo cung quan trong
trong viéc thyuc hi¢n muc dich chung cua
nhém hodc thyc hién mot trong cac muc
ti€éu cua nhoém to1 pham co td chure.

Thir tu, muc dich cua hanh vi thanh
lap, tham gia nhém t6i pham theo
CTOC déu 14 loi ich tai chinh hay loi ich
vat chat khac. Tl dic diém ctia nhom toi
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pham c6 t6 chtrc di phan tich, myc dich
cua nhom td1 pham co td chirc 13 “thuc
hién mot hay nhiéu 4 pham nghiéem
trong hodc cdac hanh vi pham toi dwoc
quy dinh trong Céng wdc nay, nham
gianh dwoc, truc tiép hay gidn tiép, loi
ich vé tai chinh hay vit chat khdc”, nén
c6 thé suy ludn muyc dich cta hanh vi
thanh 1ap, tham gia vao nhom toi pham
6 tb chirc cling la nham dat duoc lgi ich
vé tai chinh hay vat chat khac.

Theo huéng dan cia UNODC, loi ich
vé tai chinh hay vat chat khac c6 thé bao
quat cac td1 pham vdi cac muc ti€u hitu
hinh nhung phi vat chét, vi du nhu muc
dich chinh cua td1 pham la thoa man tinh
duc; hay muc dich td6i pham la nhéan
hodc trao doi tai liéu vé khiéu dam tré
em, viéc budn ban tré em bdi cac thanh
vién cua cidc nhom tdi pham du dam
[11]. Mdi qudc gia s& c6 khung phép 1y
quy dinh vé su nhén thuc, y dinh, muc
dich, muc tiéu hogc thoa thuan cé thé
duoc suy doan tir hoan canh khach quan
cu thé.

2. Hanh vi thanh 13p, tham gia nhom
toi pham trong luat hinh sy Viét Nam
2.1. Hanh vi thanh lap, tham gia
nhom t¢i pham trong giai doan chuin
bi pham tgi

Bo luat hinh sy nam 2015 lan dAu tién
ghi nhan thuat ngtr “nhom td1 pham™ va
hanh vi thanh 1ap, tham gia nhom téi
pham. Theo quy dinh tai khoan 1 Diéu
14 BLHS nam 2015, hanh vi “thanh lap,
tham gia nhom td61 pham” 1a mot trong
ba nhém hanh vi chuén bi pham td1, bao
gém: “I. Chudn bi pham toi la tim kiém,
stea sogn cong cu, phwong tién hodc tao
ra nhitng diéu kién khdc dé thuc hién ti
pham hodac thanh lap, tham gia nhom toi
pham trir trieong hop quy dinh tai Piéu
109, diém a khodn 2 Piéu 113 hodc
diém a, khoan 2 Piéu 229 cia Bo ludt

i

nay”.
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Vé quy dinh nay, di c6 cac cach giai
thich khac nhau. Cé giai thich cho rang
“hanh vi thanh 14p va hanh vi tham gia
nhom toi pham 1a hanh vi can thiét cho
su hinh thanh nhém c6 muc dich thuc
hién t6i pham cu thé, viéc quy dinh nay
vO1 y nghia 1a mot loai hanh vi chuén bi
pham t6i khong lién quan dén van dé “to
chuac td1 pham” hay “pham toi co td
chic” dugce quy dinh trong luat hinh sy
quoc te cling nhu trong luat hinh sy mot
SO quoc gia khac”. Quan diém nay
khong ddng nhét véi quan diém cua cac
nha 1am luat dugc thé hién tai To trinh
vé dy 4n B¢ lut hinh sy. Theo To trinh
s6 186/TTr-CP ngay 27/4/2015 thi “viéc
bd sung hanh vi thanh 1ap, tham gia
nhém tdi pham nham noi luat héa cac
quy dinh c6 lién quan dén didu udc quéc
té ma nudc ta 1a thanh vién, gop phan
tang cuong hop tac quéc té trong dau
tranh chong t0i pham. Quy dinh nay tao
co so phap 1y dé chu dong ngin chin
sém toi pham, dong thoi phu hop voi
tinh than ctia Cong udc chdng t6i pham
c6 t6 chirc xuyén qudc gia ma nudc ta la
thanh vién” [12].

Khoan 1 Piéu 14 quy dinh truong
hop mot ngudi ¢6 hanh vi thanh 1ap mat
nhém to1 pham mai hodc tham gia vao
mot nhom tdi pham da thanh 1ap tur
truéc d6 thi hanh vi nay déu bi xem 1a
hanh vi khach quan cua t01 pham ¢ giai
doan chuén bj pham tdi. Viéc bod sung
nhu trén 1a hoan toan hop ly vi hanh vi
thanh 1ap hay hanh vi tham gia 1a céc
hanh vi can thiét trong viéc hinh thanh
va hd trg cac nhom to6i pham véi muc
dich pham t6i da dugc xac dinh cu thé,
day c6 thé duoc xem 14 truong hop tao
diéu kién thuan loi dé thuc hién t6i
pham [13].

Tuy nhién, BLHS ndm 2015 khong
c6 diéu luat cu thé quy dinh thé nao 1a
hanh vi thanh 1ap, tham gia nhom téi
pham. Tham khao mot s tai liéu, c6 thé
hiéu hanh vi thanh 1ap nhém t61 pham la

hanh vi hudng dén viéc hinh thanh, ton
tai va phat trién ctia nhom toi pham nhu:
van dong, cudng buc, 101 kéo nguoi
khac vao nhém to1 pham, xay dung co
cdu nhom t6i pham; hanh vi tham gia
nhom t01 pham 1a hanh vi ty nguyén gia
nhap nhoém tdi pham. Can luu ¥ rang
hanh vi thanh 1ap, tham gia nhom téi
pham theo quy dinh tai BLHS 2015 Ia
hanh vi dé thuc hién mot t6i pham cu thé
thi mé&i duge coi 1 hanh vi chuén bi
pham tdi. Truong hop thanh 1ap hoac
tham gia nhom td1 pham quy dinh tai
Diéu 109, diém a khoan 2 Diéu 113 hoic
diém a khoan 2 Diéu 299 cua BLHS
nim 2015 do c6 tinh nguy hiém déng ké
nén nha lam luat da quy dinh thanh toi
danh doc 1ap.

Trong BLHS nim 2015 ciing ton tai

hanh vi ctia ngudi t chic trong dong
pham va hanh vi khéach quan cua cac toi
pham c6 hanh vi td chac. Vi vay, can
phén biét hai hanh vi nay véi hanh vi
thanh 14p, tham gia nhom toi pham c6 to
chuc theo quy dinh ciia CTOC.
2.2. Hanh vi thanh l3p, tham gia
nhém tdi pham trong mot s6 tdi danh
Trong Phan cac t6i pham cua BLHS
2015 ¢6 ba diéu luat quy dinh hanh vi
thanh 1ap hodc tham gia nhom tdi pham
dé thuc hién to6i pham:Piéu 109 — Toi
hoat dong nham 14t d6 chinh quyén nhan
dan; diém a, khoan 2 Diéu 113 — T¢i
khting b6 nham chéng chinh quyén nhan
dan va diém a khoan 2, Diéu 299 — T¢i
khting bd.

Thit nhdt, Diéu 109 BLHS 2015 - T6i
hoat dong nham 14t d6 chinh quyén nhan
dan, hanh vi thanh lap hodc tham gia
nhém t6i pham nham 14t 6 chinh quyén
nhan dan duogc coi la hanh vi khach quan
ciia cdu thanh t6i pham nay. Chi can
thanh 1ap hodc tham gia t6 chirc nham
1at d6 chinh quyén nhan dan 13 t6i pham
d3 hoan thanh (cdu thanh hinh thirc ma
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khoa hoc luat hinh sy goi la cAu thanh
cit xén).

Thir hai, tai diém a, khoan 2 Diéu
113 -T6i khing bd nham chong chinh
quyén nhan dan va diém a khodn 2, Diéu
299 — Tbi khiing béciing duoc quy dinh
13 hanh vi khach quan cdu thanh toi
pham nhung 13 cdu thanh ting ning
[14]. Khong can dén khi thuc hién toi
pham, hanh vi thanh 13ap, tham gia vao
cac nhom toi pham nay van bi truy ciu
trach nhiém hinh su.

Quy dinh cua ba diéu luat trén cho
théy, chi cén thyuc hién hanh vi tham gia
hodc thanh 1ap nham 14t d6 chinh quyén
nhan dan, t6 chtrc khung bé nhim 14t db
chinh quyén nhan dan hodc tham gia,
thanh 14p nhom khing b6 14 dd pham toi
ma khéng can c¢6 hanh vi 1at 6 chinh
quyén nhan dan, khung bb hoic khing
bd nham chéng chinh quyén nhan dan.
bay la quy dinh mdi cua BLHS 2015
nham toi pham hoéa hanh vi tham gia,
thanh 1ap nhom td1 pham, hoan toan phu
hop vé6i quy dinh cia CTOC, thé hién
duoc y nghia ngan ngtra td1 pham ngay
tor hanh vi tham gia hay thanh 1ap nhom
to1 pham.

Nhw vdy, thong qua viéc phan tich
dic diém cua hanh vi thanh lap, tham gia
nhém tdi pham c6 t6 chire trong CTOC
va trong quy dinh cta phap luat Vigt
Nam, c6 thé rat ra mot s6 nhan xét sau:

Nhén xét thir nhdt, vé diém tuong
ddng, phap luat hinh sy nudc ta da dap
g duoc phan nao yéu cau cua CTOC
vé hanh vi thanh lap, tham gia nhom tdi
pham c6 t6 chirc nhu: trong phan cac toi
pham BLHS hién hanh da c6 quy dinh
cho phép xur Iy hanh vi thanh 1ap, tham
gia nhom td1 pham néu nhom toi pham
do6 duoc thanh lap voi muc dich nham
1at d6 chinh quyén nhan déan, khung b
hoic khiing bd nhiam chong chinh quyén
nhén dan.
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Bén canh d6, di v&i mot sb toi pham
cu thé trong Phan cac toi pham, nha lam
luat da dat ra trach nhiém hinh su
nghiém khic hon ddi v6i hanh vi ca cac
nhém to1 pham khi nhom nay thuc hién
mot t01 pham cu thé mang dau hiéu “cé
t6 chirc”. Trén thuc té, néu vu an c6 tinh
tiét “pham tdi c6 to chirc” nhung diéu
luat &p dung khong quy dinh “pham toi
c6 to chire” 13 tinh tiét dinh khung ting
nang thi ngudi pham tdi phai ganh chiu
tinh tiét ting nang duoc quy dinh trong
diém a, khoan 1, Diéu 52 BLHS hién
hanh [15].

Nhén xét thir hai, vé diém khac bi¢t,
quy dinh cia BLHS 2015 van con
nhirng khac biét so voi CTOC nhu: hanh
vi thanh 13p, tham gia nhom toi pham
dugc BLHS 2015 quy dinh 1a mot trong
ba nhém hanh vi chudn bi pham tdi,
ddng nghia v6i viéc nha lam luat cho
ré‘mg pham tdi co td chuc chi thé hién
tinh nguy hiém khi nhimg ngudi dong
pham cau két v6i nhau tir giai doan
chuén bi pham t6i cu thé cho dén khi toi
pham hoan thanh; tuy nhién, theo quy
dinh cua CTOC thi nhém td1 pham da
boc 16 tinh nguy hiém khi cac dbi twong
lién két voi nhau dé mong mudn cing
nhau thyc hién tdi pham nham dat duoc
loi ich vat chit hodc loi ich khic ma
chua can thiét bt tay vao vi¢c thuc hién
to1 pham cu thé.

3. Mt s6 kién nghi

Vi¢c t01 pham héa hanh vi tham gia
nhém tdi pham c6 t6 chirc khong chi 1a
nghia vu quéc gia thanh vién khi tham
gia Cong udc ma con tao ra sy tuong
thich vé mat lap phap véi cac qudc gia
khéc trén thé gid1 vi Bo ludt hinh sy céac
qudc gia trén thé gii theo xu hudng
ting cudng dau tranh chdng nhom toi
pham c6 t6 chirc déu quy dinh hanh vi
thanh l4p hay tham gia t6 chirc t6i pham
la mdt toi pham nhu: biéu 129, Piéu
129 a B§ luat hinh sy Cong hoa lién
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bang Puc; Pidu 210 Bo luat Hinh su
Lién bang Nga; Diéu 294 B6 luat Hinh
sy Cong hoa nhan dan Trung Hoa..

Tu nhing phan tich trén, tac gla co
mot s6 dé xuat sau:

Thir nhdt, nén bo sung quy dinh vé
hanh vi thanh 1ap, tham gia nhom t6i
pham tai Phan cac t6i pham cta Bo luat
hinh s 2015 1a mot o1 pham doc lap.
Tuy nhién, vé thuat ngir, tac gia kién
nghi st dung thuat ngtr “td chirc toi
pham” thay cho thuat ngtr “nhom toi
pham” dé phu hop véi quy dinh cua
Cong udc ““organized criminal group”.

B6 sung quy dinh vé hanh vi thanh
1ap, tham gia td chuc toi pham con xuét
phét tir thuc tién phap luat nude ta hién
nay chua cho phép xu 1y triét dé cac
nhém tdi pham. Theo d6, BLHS 2015
chi cho phép xir 1y cac dbi tuong trong
nhém dong pham vé nhiing t6i pham cu
thé duoc quy dinh trong BLHS. Néu
khong phai 13 t6i hoat dong nham 14t do
chinh quyén nhan dan dan, t6i khung bd,
t6i khung bd nhiam chdng chinh quyén
nhan dan thi khong thé ap dung cac quy
dinh dé truy ctru trach nhiém hinh su caa
cac doi twong trong nhém t6i pham cling
lién két v6i nhau dé thuc hién t01 pham
n6i chung ma chi ap dung tinh tiét dinh
khung ting niang “pham toi co t6 chirc”
dé xir 1y nhitng t6 chirc t6i pham nay.
Nhu vay, quy dinh ctia phép luat hinh sy
Viét Nam hién hanh chua dap timg dugc
yéu cau dau tranh v6i nhitng t6 chirc toi
pham.

Viéc quy dinh diéu luat vé hanh vi
thanh 13p, tham gia to chtrc t01 pham
phai dam bao cac yéu tb:

Yéu t6 thir nhdt, quy dinh vé hanh vi
thanh l4p, tham gia t6 chuc t6i pham
phai phu hop v6i quy dinh tai Phan
chung, boi sau khi kién nghi hoan thi¢n
ndi dung tai Phan chung thi dong thoi
phai hoan thién Phan cac t6i pham. Vi
viy, tai chuong 1 tac gia dd dé xuit bd

sung thém quy dinh vé “t6 chirc toi
pham” tai Phan chung BLHS 2015 va
tiép tuc dé xuat bd sung thém quy dinh
vé hanh vi thanh lap, tham gia nhom tdi
pham co td chire tai Phan cac toi pham.

Yéu té thir hai, quy dinh hanh vi
thanh lap, tham gia t6 chuc t6i pham
phai dam bao cac yéu t6 cau thanh toi
pham vé khach thé, mat khach quan, mat
chu quan, chu thé.

V& vi tri, c6 thé thiy quy dinh vé toi
thanh 14p, tham gia nhom toi pham c6 to
chic nén dugc quy dinh tai Chuong
XXI — Céc to1 xam pham an toan cong
cong, trat tu cong cong, muc “Cac toi
xam pham trat ty cong cong” vadat
thanh diéu lut ngay sau t6i Gay roi trat
tu cong cong.

Cu thé, tac gia kién nghi bo sung vao
Muc 4 — Céc t61 pham khac xam pham
trat ty cong cong diéu luat c6 noi dung
nhu sau:

“Diéu 318a. Toi thanh ldp hodc tham
gia t6 chike téi pham”

1. Nguoi ndo thanh Idp t6 chire t6i
pham thi bi phat tir bay dén muwoi lim
nam tu.

Ngueoi tham gia té chike tdi pham thi
bi phat twr ba dén nam nam .

2. Néu nguoi thanh Idp hodc tham
gia con thuc hién mot toi pham cu thé
khdc dwoc quy dinh trong Phan cdc toi
pham cua bo ludt nay thi phai chiu trach
nhiém hinh sy twong ung theo diéu ludt
do”.

Trong quy dinh ndy, hinh phat d6i
vo1 hanh vi thanh 1ap nhém to1 pham sé
nghiém khic hon hinh phat d6i v6i hanh
vi tham gia nhém tdi pham. Sy phan hoa
nay 13 can thiét dua trén tinh chat nguy
hiém cta tirng hanh vi. Bén canh do, nén
hoc tdp quy dinh cua cac nudce khi quy
dinh nguoi tham gia, thanh 1ap nhom t6i
pham con thyuc hién mot td1 pham cu thé
khéc thi phai chiu trach nhiém hinh sy
vé t0i pham cu thé do.
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Hanh vi thanh 1ap, tham gia nhém t6i pham trong b luat hinh sy nam 2015 — So sanh
véi Cong wéc chéng tdi pham co t chire xuyén qudc gia va mot sé kién nghi

Thir hai, nén quy dinh tinh tiét “do

16 chirc t9i pham thuc hién” la tinh tiét
dinh khung tang nang doi véi mét sé ti
pham cu thé. Viéc bd sung tinh tiét
“nguwoi pham t6i la thanh vién cia té
chiee toi pham” dinh khung tang nang
phai dua vao cac can cu: day la nhiing
toi pham thuong do td chtrc toi pham
thuc hién; phuong thic thyc hién boi
cac t6 chure toi pham xay ra nhiéu trong
thuc té, c6 tinh nguy hiém cao cho xi
hoi. Dong thoi, day 1a nhitng trudng hop
ma B0 luat hinh sy hién hanh da ra soat,
nghién ctru dua ra nhitng to1 pham co
tinh tiét dinh khung ting ning 1a “pham
t0i ¢6 t6 chirc”.

4. Két luan

Tu khi tham gia CTOC, Vi¢t Nam da

dan hoan thién hé thdng phap luat hinh

su nudce minh dé phu hop véi quy dinh
cua Cong udc, dac biét BLHS 2015 da
c6 nhiéu quy dinh méi tich cuc trong
viéc thé ché héa quy dinh Cong udc vao
phap ludt qudc gia nhu budc dau quy
dinh vé hanh vi thanh lap, tham gia
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